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[Summary of Facts]

X Corp. (Plaintiff) is a joint-stock company engaged mainly in the design, manufacture and sale of electronic equipment.
Y1 Corp. (Defendant) is a joint-stock company engaged mainly in the acquisition, rental (including lease) and sale and purchase of intellectual property rights including copy rights and industrial property rights.  Y2 Corp. (Defendant) is a joint-stock company engaged mainly in processing the issuance of telephone bills.
Between October 28, 1996 and December 14, 1998, Y1 Corp. entered into agreements (each, the “License Agreement” and collectively, the “License Agreements”) with X Corp. in order to acquire the license of nine (9) computer programs (each, the “Program” and collectively, the “Programs”) from X Corp.
At around the time when Y1 Corp. and X Corp. entered into the License Agreements, Y1 Corp. leased the Programs to A (not a party to this suit) by entering into the lease agreements (each, the “Lease Agreement” and collectively, the “Lease Agreements).
On June 30, 2001, A, Y1 Corp. and Y2 Corp. entered into an agreement (the “Assignment Agreement”) that A assignes to Y2 Corp. its status under the lease agreements between Y1 Corp. and A including the Lease Agreements and Y1 Corp. approved of such assignment.
X Corp. filed suit against Y1 Corp. and Y2 Corp., primarily claiming compensation for loss incurred by the infringement of copyrights (rights of rental) with regard to the Programs that it owns.  X Corp. asserts that Y1 Corp. licensed the Programs to Y2 Corp. and permitted Y2 Corp. to use the Programs without the approval of X Corp. despite that X Corp. permitted Y1 Corp. to sub-license the Programs only to A when licensing the Programs to Y1 Corp.  
Further, X Corp. secondarily claims compensation for loss against Y1 Corp. based on default by violating the License Agreements and compensation for loss against Y2 Corp. based on the tort of spontaneous infringement of claims under the License Agreements.  Lastly, X Corp. claims against Y1 Corp. and Y2 Corp. to return the unjust enrichment.
Y1 Corp. and Y2 Corp. argued against X Corp.’s claims asserting as follows.
The Programs were developed exclusively for processing the issuance of telephone bills.  In this case, Y1 Corp. changed the user of the Programs from A to Y2 Corp. following the change of agency for the issuance of NTT telephone bills from A to Y2 Corp. , and X Corp. was aware that the operator of the Programs was not limited exclusively to A.  Therefore, this does not fall within the change of user and is within the scope of the license granted by X Corp. to Y1 Corp under the License Agreements.  Further, the right of rental under Article 26-3 of the Copyright Act is granted only in cases where the work is offered to the “public” through such rental.  However, the change of the lease from A to Y2 Corp. does not satisfy such requirement of “public” and accordingly, Y1 Corp. and Y2 Corp. did not infringe X1 Corp.’s rights of rental.  
The main issues in this case are as follows:
(1) Whether or not the use of the Programs by Y2 Corp. was within the scope of the approval of X Corp. under the License Agreements;
(2) Whether or not Y1 Corp. and Y2 Corp. infringed X Corp.’s rights of rental;
(3) Whether or not the acts of Y2 Corp. constitute a general tort (especially Y2 Corp.); and 
(4) Whether or not Y2 Corp. was unjustly enriched.
[Summary of Decision]

The court partially upheld X Corp.’s claims.
The judgment is referred to below.
Concerning Issue (1)
“Under each License Agreement, X Corp. grants Y1 Corp. a license by limiting the user, i.e. the lessee, exclusively to A and prohibits Y1 Corp. from leasing the Programs to anybody other than A without X Corp.’s approval.  Therefore, the change of user from A to Y2 Corp. by Y1 Corp. without X Corp.’s approval is beyond the scope of the license granted to Y1 Corp. under each License Agreement.”  
Concerning Issue (2)
“Y1 Corp. leased the Programs to Y2 Corp. and others without X Corp.’s approval even though leasing the Programs to anyone other than A without X Corp.’s approval was prohibited.  Accordingly, Y1 Corp. infringed X Corp.’s rights of rental with regard to the Programs (Article 26-3 of the Copyright Act).”

“Public” under Article 26-3 of the Copyright Act includes a large number of specified persons pursuant to Article 2 Paragraph 5 of the same Act.  Accordingly, a lease made to a small number of specified persons does not infringe the right of rental, however, if a lease is made to unspecified persons, even to a small number thereof, it is deemed to be offered to the “public” under Article 26-3 of the same Act and such lease infringes the right of rental.
In this regard, a lease of a program by a lease company for lease fees such as this case should be deemed as the offering of such program to unspecified persons for the following reason.  
“Specified” is based on the existence of a personal relationship between the lessor and the lessee.  The lessee, i.e., the user, to the lease company is solely a subject of its business activities and cannot be deemed to be involved in any personal relationship by any means.
In this case, although Y2 Corp. and others are all NTT group entities, they are solely the lessees, i.e. the users, in relation to Y1 Corp., a lease company.  Accordingly, the lease of the Programs by Y1 Corp. to Y2 Corp. and others falls within offering the Programs to the “public” and infringes on X Corp.’s rights of rental.”

Concerning Issue (3)
“Under the Copyright Act, certain rental acts constitute as an infringement of a copyright (right of rental), however, no provision prescribes for the lessee’s acts constituting an infringement of a copyright.  Further, Article 113 Paragraph 2 of the Copyright Act provides that the act of using a reproduction of a computer program work made by an act infringing on the copyright of such work shall be deemed to constitute an act of infringement on such copyright to the extent that the person using such reproduction was aware of such infringement at the time that he acquired authority to use the same.  Based on the above, in the case of the infringement of the right of rental with regard to a computer program work, the act of the lessee does not individually constitute an infringement of a copyright.  The lessee may become liable solely as a joint tortfeasor by conspiring with and aiding the lessor only in cases where the lessee receives the lease knowing that the lessor is offering such lease without authority.
In this case, we do not find Y2 Corp.’s awareness of the lack of Y1 Corp.’s authority to lease the reproduction of the Programs at the time A assigned the status of the lessee under the Lease Agreements to Y2 Corp.  Accordingly, we dismiss X Corp.’s assertion that Y2 Corp. is jointly liable for the tort with regard to the infringement of X Corp.’s rights of rental.”

Concerning Issue (4)
“Y1 Corp.’s acts of assigning the Lease Agreements to Y2 Corp. and permitting Y2 Corp. to use the Programs constitute as an infringement of X1 Corp.’s rights of rental with regard to the Programs.  Therefore, Y2 Corp. used the Programs and benefited from such use without legal authority and X Corp. incurred a loss, the amount of which is equivalent to the lease fees for the period when Y2 Corp. used the Programs based on the lease.  Accordingly, we conclude that Y2 Corp. had unjust enrichment, the amount of which is equivalent to such lease fees.”
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